:;.:‘ M UMNITED STATES ENVIROMMENTAL PROTECTION AGENCY
5 ¢ FEGION IX
¢ o 75 Havsthome Street

San Francisco, CA 94105-3501

CERTIFIED MAIL NO. 7003 3110 0006 1997 2876
MAR 0 & 2007 RETURN RECEIPT REQUESTED

[N REPLY: AIR-5 3
REFER TO: Docket No. CAA-09-2007 ~ ®0R%

William Gamett, Manager

BR Hamakua, LLC, General Partner
BR Landing. LLC, General Partner
Hamakua Energy Partners, L.P.
6000 Fairview Rd., Suite 600
Charlotte, NC 28210

Dear Mr. Garnett:

Enclosed is a copy of a Consent Agreement and Final Order ("CAFO") filed pursuant 1o
Section 113(d) of the Clean Air Act, 42 U.S.C. §§ 7401-7671q (1991) (the "Act"). The CAFO
assesses against Hamakua Energy Partners. L. 2., a civil administrative penalty in the amount of
$34,335 and perform a $124.165 supplementa. environmental project invelving the installation
of a 10-kilowatt photoveltaic system at a local school,

If you wish to discuss this CAFO, you may contact Charles Aldred. (415) 972-3986. of
our Air Enforcement Office or have vour attorney contact Ivan Lieben of the Office of Regional
Counsel at (413) 972-3914. Thank you for your cooperation in this matter.

Sincerely,

FA Y TN
i ' .-’f ] J'-.
% “Debordh fordan

Director Air Division

Enclosure

ce wi/enc: Wilfred Nagamine. HDOH




Q UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
i’?‘M - REGION 1X
Tap ppt” 75 Hawthome Straet

San Franclsco, CA 94105-3901

MAR 0 5 2007

Wilfred K. Nagamine

Manager. Clean Air Branch
Hawaii State Department of Health
P.O. Box 3378

Honolulu, HI 96801-9984

Dear Mr. Nagamine:

Enclosed is a copy of a Consent Agreement and Final Order ("CAFQ") filed pursuant to
Section 113(d) of the Clean Air Act, 42 U.S.C 8§ 7401-7671q (1991) (the "Act"). The CAFO
assesses against Hamakua Energy Partners. L.1%.. a civil administrative penalty in the amount of
$34,335 and perform a $124,165 supplementa’ environmental project involving the installation
of a 10-kilowatt photovoltaic system at a local school.

If you have any questions, please call rie, or have your staff contact Charles Aldred of the
Air Enforcement Office, at (413) 972-3986 or] aldred charles@epa.gov)

Sincerely,

! £/ 7 AT fo
. ,;___. H__ /s ( 7 ({n\
»  Dehofali Jordan
= " Director, Air Division

Enclosure

Pringecd on Recveled Paper


mailto:aldred.charles@epa.gov

UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
BEGION IX
- 75 HAVTHORNE STREET
3 SAN FRANTISCO, CA 94105

In the Makter aof; Docket Mo, CAA-9-2006-0021
HAMAKUA ENERGY PARTNERS, LP, CONSENT AGREEMENT
BE LANDING, LLOC AND BR AND

}

)

}

}

HAMAKUA, LLCC ) FINAT, CROER

)
Respondents . !

)

COMSENT AGREEMENT
I

A, Complainant, the Dicector of the Air Division, United
Stales Environmental Protection Agency, Region IX, ("EPA"}) and
Eezpondents, Hamakua Energy Partners, LP, BR Landing, LLCC, and
BR Hamakua, LLCC, seek to sesttle thisz case initiated againat
Respondents under the Clean A'r Act ("CAA"), as amended, 432
U.5.C. §57401-7671q, and consent to the entry of this Consent
Agreement and Final Order ("CAFO") .

8. EPA initiated this civil administrative proceeding for
Lhe assessment of a civil penclty under the CAR pursuant Lo
Section 113(d) of the CAA by jissuing a Complaint and Notice of
Opportunity for Hearing ("Comglaint') against Respendents on

September 25, 2006, in accordsnce with the Consolidated Rules of




practice Governing the Administrative hsgessment of Civil
penalties and the Revocation/Termination or Suspenaion of
parmits at 40 C.F.R. Part 22.

3 The Complaint alleges that Respondents violated the
CAA by wviolating Lthe conditions of their federally enforceable
prevention of significant deterioration permit, including
emissions limits for nitrogen oxides and requirements to
continuously monitor carbon monoxide and opacity, and by failing
to submit excesa emissions reports re EPA on a guarterly basis,
as required by the CAA's new gource performance standards at 40
C.F.R. Part &0, Subparts A and GG.

D. EPA and Respondents have agreed to resolve this oy elandl
administrative proceeding by executing this CAFO.

IL.

A For purposes of thia proceeding, Respondents admit
rhat EPA has jurisdiction over rhe subject matter of thig CAFO
and over Respondents.

B. Respondents neither admilt nor deny the factual
allegations, findings, or con-lusions of law contained in the
Complaint .

c. Respondents waive their right to reguest an

adjudicatory hearing on any jasue under the CAR addressed in the
In Che Matcer of Hamakua Enesgy Partneis,

LP, BR Landing, LLCC and BR Hamakua, LLCC,
Dackol Mo, CAh-9-2006-0021, Page 2
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Complaint and waives its right to a judicial or an
administrative hearing on any issue of law or fact set forth in
the Complaint or bthis CAFD.

L. Regpondents consent to any and all conditions
specified in this CAPO and to the assessment of the civil
administrative penalties under Section IV of this CAFO.

IIT1.

A, Within 270 days of the effective date of this CAFQ,
Respondents shall perform the following tasks:

5 Respondents shall install a photovoltaic system
(*System”) with a designed generating capacity of at
least ten (10) kilowatts (direct current). This
Syatem shall be installed at the Honokaa High and
Intermediate School (“School®). This System shall be
designed to provide electric power to the School and
provide any surplus electric power not needed by the
School to the local utility grid. Any benefit and/or
income from any surplus power provided to the grid
shall belong to the School. Although Respondent may
employ a third party contractor for installation of
the Syabem, Respondent is responsible for compliance

with the cerms of this Secticon.

In the Matter of Hamakua Energy Parcners.
LE, BR landing, LLCC and DR Hamarus, LLET,

Pocket Mo.CAA-9-2006-0021, pago 3
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2 Respondents shall imcur a minimum of $124,165 in
expenditures for installacion of this System.

x. Within thirty {30) days of completion of installation of
the Sysitem described in Paragraph 1, Resgéﬁdentﬂ ghall
submit supporting documenzation verifying their
expenditures for installation of this System. This
documentation shall include, but is oot limited teo, coplies
of receipts, invoices, purchase orders and/or contracts.
If the actual cost of the System is less than $124, 1865,
Respondents shall pay Lo ZPA the difference between
4%124,165 and the actual cost. However, 1f Respondents
spends at least 90 percent of the $124,16% reguired to be
spent on the System, paymant to EPA for the difference is
not reguired.

4. MNinety (90) days after th=z effective date of this CAFO and
every three LJ}_ months thareafter until installation of the
System described in Paragraph 1 is completed, Respondents
shall submit to EPA a report which shall describe the
status of the installation of the Syatem set forth in
paragraph 1 from the time of the immediate prior report. A
status report shall be rejuired until all of the tasks for

the installatien have been completed and Respondents have

In the ¥Matter of Hamakus Engvgy Partners,
LP, BR Landing, LLOC and BR Hamakus, LLCC,

Dacker No,CAR-9-200G-0021, Page 4
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submitied all of the documentation required by Paragraph 3

above., .

E. Rll submissions reguired to be made pursuant to

Article III of-this CAFO shall be sent by certified mail, with

return receipt requested, to:

Chief, Air Bnforcement OFfice (AIR-5)

air Division

U.5. Environmerlkal Protection Agency, Region IX
75 Hawbhorne Street

San Prancisco, CTA 94105

& All notices, records, and submissions required in this
CAFO which purport to document compliance with the terms of this
Agreement shall contain a Certification Statement signed by a
responsible official. The Certification Statement should be as

follows:

I gertify under penalty of law that the
informatien contained in or accompanying this document
iz Etrue, accurate, and complete. As to the identified
bortionfs] of thig document for which I cannot
personally verify [its/thzir] truth and accuracy, 1
certify that, based on my inquiry of the person or
persons directly responsisle for gathering the
infermation, the information is true, accurate, and
complete.

A responsible official for the purposes of this provision means:

for a corporation, a prealdent, secretary, treasurer
or vice-president of the corporation in charge of a
principal business function, or any other person who
performs similar policy or decision-making functicns

for the corporation; or the manager of one or more
In the Matter of Hamakun Energy Partnors
LP, BR Landing, LLCC and BR Hamakua, LLEMI,

Oocket No.CRA-9-2006-0021, pags 5
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manufacturing, production, or operating Facilities
employing more than 250 persons or having gross annual
sales or expenditures exceeding 535 million (in 1987
dollars when the Consume:r Price Index was 1345.3), if
authority to sign documerts has been assigned or
delegated to the manager in accordance with corporate
procedures;

for a partnership or sole proprietorship, a general
partner or the proprietocr, reapectively.

B Regspondent agrees ncl obbain any monetary o
pecuniary gain From installation or use of the System, nor
generate or uge any air pellutant emission reductions that
result Erom installation or ussa of the System in any
emissions trading, permitting, netting or ocffset programs,
including but not Iimited to any Prevenbion of Significant
Deterioration, Major non-attainment and/or minor New Source

Review permitting, or permit processing.

IV,

A. Regpondents agree to the assessment of a penalty in
the amount of THIRTY-FOUR THOUSAND, THREE HUNDRED AND THIRTY-
FIVE DOLLARS (534,335) as final settlement of the ecivil claims
against Respondents arising under the CAR, as alleged in the

Complaint.

In the Matter of Hamakua Unerxgy Fartners,
LP, BR Landing, LLOC and Bk Hawakua, LLCZ,

Docket bo.CAR-3-2006=0021, Page G
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B. Respondents shall pay the assessed penalty no later
than thirty {(30) days after the sffective date of the CAFO,
, The agsesged penalty shall be paid by certified or

caghier's check, payable to "Treasurer, United Stabes of

T

America," and mailed to:

U.8, Enviroonmental Protection Agency
Region 9

Ragional Hearing Clerk

P.O. Box 371055M

Pittesburgh, Pennsaylvania 15251

A transmittal letter indicating Respondents' names, complete

addressesa, and this case docket number must- accompany the

T

payment. When payment is mail=ad to the above address,
Respondents also shall send a zopy of the ¢heck and Eranamittal
letter to:

1} Regional Hearing Clerk (ORC-1)
OEfice of Regional Counsel
U.8. Environmental Protection Agency, Region §
75 Hawthorne Straoet
San Francisco, California 24105

2 Chief, Air Bnforzement Qffice (AIR-5)
Air Diviesion
U.S. Environmental Protection Agency, Region 9
75 Hawthorne Straet
San Francisco, California 94105

3) Iwvan Lieben
Assistant Regional Counsel (ORC-Z)
U.S. Environmental Protection Agency, Region 9
75 Hawthorne Strset
San Francisco, California 94105

In the Mactter of Hamakua Energy Partners,

pocket Mo.CAA-9-2006-0021, page 7
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Payment of the above ecivil administrative penalty shall neot be
used by Respondents or any other person as a tax deduction from
Regpondents’ federal, state, or local taxes,

V.

I, If Respondents fail to complete the System get forth
in Article IIT in a patisfactory manner, Respondeénta agree to
pay to EPA a stipulated penalty in the amount of £124,165, which
ghall become due and payable upon EPA‘s written request ,
However, if the Sysatem is nol: completed in a satisfactory manner
but Respondents made good fa:th and timely efforts to complete
CLhe System and certify with supporting documentation that ar
least 90 percent of the minimum amount required to be spent on
the System was expended on the System, no stipulated penalty is
required. The determination of whether the project has been
completed in a satisfactory manner and whether Respondents have
made good faith, timely efforts to complete the project zhall hbe
within the sole discretion of EPA.

B. In the event that Fespondents fail to pay Lhe asasessed
penalty specified in Article IV (A) by the deadline specified in
Article IV (B), Respondents chall pay a stipulated penalty of
$500/day for each day that the assessed penalty iz late, which
ghall become due and payable upon EPA's written reguest. Such

In the Matter of Hamakua Encryy Bartners,
LP, BR Landing, LLOC and OR Hamakua, LLOC,

Dockeb NHo,CAN-9-2006-0071, page 8




failure by Respondents may also subject Respondents to a civil
acktion te collect any unpaid portion of the assessed penalty,
together with interest, handling charges, and nonpayment

penalties as set forth in Paragraph B below. In any such

1k 0h |

collection action, the validity, amount, and appropriateness of
this CAFO or the penalty sssessed hereunder are not subject to
review,

B Pursuant to 42 U.5.C. & 7413 (d}(5) and 31 U.8.C, §
3731, Respondent shall pay the following amounts:

1 Interest: Any unpalid portion of Che agsessed penalby

W

shall bear intereat at the ratz egtablished pursuant to 26
U.5.C. § 6621({a){2) from the effective date of this CAFO,
provided, however, that no intzrest shall be payvable on any
portion of the assessed penalty that iz paid within chirty (30}
daya of the effective date of thisg CAFO.

& Handling Charge: Purguant to 31 7.5.C, § 3717{e) {1},

a monthly handling charge of 515 shall be paid for any month in
which any porticon of the assessed penalties is more than 30 days

past due,

3, Attorney Fees, Collection Costs, Wonpayment Penalby:

Pursuant to 42 U.5.C. § 7413{d) {5), if Respondents fail to pay

on & btimely basis the full amount of the assessed penalty;

In the Matkber of Hamakua Enerqy Partners.
LP, DB Landing, LLCC and BE Hamakua, LLCT,
Dockey MO CRA-9-2006-0021, page 9




interest, and handling charges, they zhall be liable For the
United Staces? enforcement_and collection expenses, including,
but net limited to, attorney fees and costa incurred by the
United States for collection proceadings, and a gquarterly
nonpayment penalty For each guarter during which such failure to
pay persists. Such nonpayment: penalty shall be ten percent
(10%} of the aggregate amount of Respondents’ outatanding or
overdue penalties and nonpayment penalties acecrued from the
beginning of asuch quarter.

VI,

A, In accordance with ¢0 C.F.R. § 22.18(c), this CAFO
only resolves Respondenta' lisbility for federal civil penalties
for the wviolations and facts epecifically alleged in the
Complaint. WNothing in this CZFO is intended to or shall be
congtrued to resolve (i) any civil liability for violations of
any provigion of any federal, state, or lecal law, statute,
regulation, rule, ordinance, cr permit not specifically alleged
in the Complaint; or (ii) any criminal liability. EPBA
specifically reserves any and all authorities, rights, and
remedies available to it (including, but not limited to,
injunctive or other equitable relief or eriminal sanctions) to
addresaa any violation of this CAFO or any viclation not

In the Matrer of Hamakua Enerqy Parbrerg,
LP, BR Landing, LLCC and BR Hamakua, LLCT,

Docket No.CAA-9-2006-0021, page [0}




specifically alleged in the Comvplaint,

B, This CAFO does not exempt, relieve, modify, or affect
in any way Respondents’ duty to comply with all applicable
federal, state, and local laws, regulations; rules; ordinances,
and permits

55 The provisiona of this CAFQ shall be binding on
Respondents and their officers. directors, emplovees, agents,
servants, authorized representatives, successors, and assigns.

D. This document comstitukbea an “enforcement response" as
that term iz used in EPA's Penalty Policy for the purposes of
determining Respondents’ "full compliance history" as provided
in Section 113(e) of the Act, 42 U.S.C. § 7413 (e).

E. Except as sgset forth in A;ticle VIB} (1) above, esach
party shall bear its own costs Eees; and disbursements in this
action.

F. This Consent Agreement constitutes Lhe enkbire
dgreenent between the parties resolving this matter arising
under the CARA.

3. In accordance with 40 C.F.RE. §§ 22.18(b) {3) and
22.31(k), this CAFQ shall be eiffective on the date that the
final order contained in this CAFO, having been approved and

izsued by either bthe Regional Judicial Officer or Eegional

Lo the Matter of Hamakua Energy Fartners,

pocket No.CAA-9-2006-0021; page 1l
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Administrator, is filed.
. The undersigned representative of Complainant and the
undersigned representatives of Respondents each certifies that

he or she is fully authorized to enter into the terms and

1

conditions of this CAFO and to bind the party he or she

represents to thia CAFO.

L. Execution of this (2F0 and compliance with the
requirements set forth herein shall constitute full settlement
and satisfaction of all civil claims arising from the Complaint.

o Respondents and EPA agree to the issuance of the Final £
Order Lhat follows,

K. EPA and Regpondents consent to execution of this CAFO

without further notice.

In the Matter of llamakua Ensygy Partners,
LP, BR Landing, LLCO and Sk Hamakua, LLCZ,

pocker No.CAR-3-2006-0021, page 12




FOR RESPONDENTS,

Datg: A /1lL—07)

In the Matkar of Hamakua Energy Partnoera

By: HAMAIUA ENERGY PARTNERS, L.P.,

By BR LANDING, LLC
{Individually and as Partner)

Ay ; E'T_f,..-'\,“i__ L'{_'_f'l_ __F,\j{é?,ﬁ:-f

Its P, siolend

BR HAMAFRUA, LLC

Ey/?;’hﬂ‘t q:;J ﬂf‘;é;j“{’f

ks Freside wt

LP, BR Landing, LLCC and BR Hamakuya, LLOU,

Docket Ho.CAA-9-3006-0021, page 13
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FOR COMPLAINANT, EPA REGLON IX

o R T o "". . . ¢
pate: & /= /) CL By /' J x/ Lo { L

#~ Dﬂhﬂra yJD:Fa’én =
+¢sDirector, Air Division
U.5, DNVIRONMENTAL PROTECTION
AGENCY , REGION IX

In the Matter of Hamakua Energy Partiners,
Le, B Landing. LLCC and BR Hamakua, LLCC,

Dacket N0, CARN-9-2006-0011, pagae 14
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FINAL ORDER

IT IS HEREBY ORDERED tha: this Consent Agreement and Final
Order (Pockeb No. CAR-D-2006-0021) be entered. Respondents
shall pay a eivil penalty in the amount of THIRTY-FOUR THOUSAND,
THREE HUNDRED AND THIRTY-FIVE DOLLARS {534,338} and perform the
project set forth in Article ZII of the Consent Agreement
according to the terms set forth in the Consent Agreement, Thisg
Consent Agreement and Final Oider shall become effective upon
Eiling,

Date: o ’ 5N

Steven L. Jawgiel
Regional Judicial Officer
U.5. EPA, Region IX

In the Mabtter of Hamakua Enerqy Partnara,
LP, 8RR Landing, LLCC and BR Hamakua, LLOC,
Bocker No.CAR-9-2006-0021
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CERTIFICATE OF SERVICE

I certify that the original and one copy of the foregoing Consent Agreement and Final

Order was hand delivered to:

The Regional Hearing Clerk

United States Eavironmental Protection Agency, Region IX
75 Hawthome Sireet

San Francisco, California 94105

and that a true and correct copy of the Consent Agreement and Final Order was placed in the

United States Mail, certified mail. return receipt requested, addressed to the following:

Dated:

Hamakua Energy Partners, L.P.

William Garnet:

Manager

6000 Fairview load, Ste. 600

Charlotte, NC 18210

Certified Mail Number: 7003 3110 0006 1997 2876

Danielle Carr
Regional Hearing Clerk

U.S. Environmental Protection Agency,
Region [X




